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COMMENT ON RECENT CASES 259 

the gift is to joint tenants, knowledge and the consequent con- 
structive trusteeship on the part of one joint tenant is, in the 
contemplation of the law, attributable in the same manner to all, 7 
— a decided drawback. 

As to the expediency of the provisions of section 1313 of our 
Civil Code, and of other similar statutes of a mortmain character, 
opinions may well differ. If these statutes are inexpedient, let 
them be repealed. But so long as they exist, is it a cause for 
regret that they cannot be evaded with complete assurance? 

W. W. F., Jr. 

Wills: Competency of a Witness Whose Husband is a 
Beneficiary Under the Will. — The statute of Colorado ex- 
pressly declares a bequest to a subscribing witness void, unless 
the will is attested by a sufficient number of other competent 
witnesses. A testator bequeathed parts of his estate to the hus- 
band of one of the two attesting witnesses of his will. The 
court held not only that the will was validly executed, but 
that the husband's legacy was good. 1 

In the earlier cases the notion that husband and wife were 
"one in legal intendment" and the strict application of the in- 
terest rule made the result reached in the principal case impos- 
sible. In some jurisdictions, the entire will was held void, be- 
cause the husband or wife of a beneficiary was considered 
an incompetent attesting witness. 2 Other courts said that the 
legacy to the husband or wife of the attesting witness was void 
and so the witness was competent, since the objectionable ele- 
ment of interest had been removed. 3 The authorities are still 
divided; but the holding of the principal case is in accord with 
the tendency of recent decisions. 4 

Under the present statutes of Colorado or California, 5 whether 
the wife or husband shall testify "for or against" the other 
spouse, depends upon the other's consent. It is consequently 
within the power of the spouse who is the beneficiary under 



'O'Hara v. Dudley, (1884) 95 N. Y. 403, 413; Fairchild v. Edson, 
(1897) 154 N. Y. 199, 221, 48 N, E. 541. In re Stead, _ (1900) 1 C'h. 
237, holds that one joint tenant is affected by the promise of another 
joint tenant when the gift is made in reliance on a prior promise* 
but not when, as a result of a promise made subsequently to the 
execution of the will, the gift remains unrevoked. For a criticism of 
this distinction, see 13 Harvard L. Rev. 520. 

1 White v. Bower, (Dec. 1, 1913) 136 Pac. 1053 (Col.) 

2 Sullivan v. Sullivan, (1871) 106 Mass. 474, 8 Am. Rep. 356; Fish 
v. Spence, (1894) 150 111. 253; 37 N. E. 314. 41 Am. St. Rep. 360 
Notes in 8 Harvard Law Review 181 and 7 Harv. Law Rev. 500. 

s Jackson v. Wood, (1799) 1 Johns Cases, (N. Y.) 163; Winslow 
v. Kimball, (1846) 25 Me. 493. 

*40 Cyc. 1062, 1112; 18 Harv. Law Rev. 474. 
5 Code of Civil Procedure, sec. 1881. 
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the will to determine whether or not the attesting witness 
shall give testimony as to the execution of the will. This 
difficulty was not emphasized in the principal case because consent 
was freely given. If the husband had been given one dollar as a 
nominal legacy to cut off his rights as heir to a larger sum 
and so refused to consent, would the will fail for want of a com- 
petent witness? The distinction between "incompetency" and 
"privilege" opens the way for a technical solution. A credible 
witness under the statute is construed to mean a competent wit- 
ness. The spouse is at all times competent as a witness although 
subject to the privilege of the other spouse that no testimony be 
given without consent. A technical answer is sufficient because 
the objection is essentially technical. Under the modern statutes 
the interests of husband and wife are distinct and separate as 
to property acquired by either by bequest. The purpose of the 
statute in requiring two "credible witnesses" or competent 
witnesses to a will is to protect from fraud. The limitation 
as to who may be a beneficiary is clear; it does not include the 
husband or wife of a witness. If the public policy which these 
statutes are intended to serve require that the prohibition be 
extended to the husband or wife of a legatee or devisee, that 
is a question of expediency rather than construction and so for the 
legislature instead of the court. 

C. S. J. 

Wills: Order of Subscription to Will by Testator and 
Witnesses. — It is said that some wills were recently unearthed 
in Egypt, made in 2250 B. C, witnessed by two scribes and with 
attestation clauses. Though the practice of formal execution is 
so ancient, it seems that not all questions connected even with 
the form of execution of wills have been settled. 

A recent Colorado case 1 holding that the order of subscrip- 
tion by a testator and witnesses was immaterial, dismisses the 
subject in rather a summary manner. In fact, authority upon 
the question is very evenly divided. 2 The English courts, 3 and 



*In re Carey's Estate, (Dec. 1, 1913) 136 Pac. 1175. 

2 Testator must sign first: — Brooks v. Woodson, (1891) 87 Ga. 
379; 13 S. E. 712; 14 L. R. A. 160; Reed v. Watson, (1867) 27 Ind. 
443; Marshall v Mason, (1900) 176 Mass. 216; 57 N. E. 340; Lacey 
v. Dobbs, (1901) 63 N. J. Eq. 325, 50 Atl. 497, 55 L, R. A. 580; Jack- 
son v. Jackson, (1868) 39 N. Y. 153. 

Contra:— O'Brien v. Galagher, (1858) 25 Conn. 229; Gibson v. 
Nelson, (1899) 181 111. 122, 57 N. E. 901, 72 Am. St. Rep. 254; Swift 
v. Wiley, (1840) 1 B. Mon. 117; In re Horn, (1910) 161 Mich. 20; 
125 N. W. 969, 20 A. & E. Ann. Cas. 1364; Cutler v. Cutler, 
(1902) 130 N. Car. 1, 40 S. E. 689; Kaufman v. Caughman, (1897) 49 
S. Car. 159; 27 S. E. 16, 61 Am. St. Rep. 808; Rosser v. Franklin, 
(1849) 6 Gratt 1, 52 Am. Dec. 97. 

sHindmarsh v. Charlton, (1861) 8 H. L. C. 160; Moore v. King, 
(1842) 3 Curt. 243. 



